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SUBJECT: Shift Burden OF Proof/” Taxpayer’'s Rights Protection Act of 1998”

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’'S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO

REMAINDER OF PREVIOUS ANALY SIS OF BILL ASINTRODUCED/AMENDED
X OTHER - See comments below.

STILL APPLIES.

SUWARY OF BILL

This bill would declare legislative intent to conformto federal
shifting the burden of proof
tax taxpayers.

law relating to
in connection with taxes paid by California incone

Under the Evidence Code, this bill would provide that the Board of Equalization
(BOE) woul d have the burden of proof, applying the clear and convi nci ng evi dence
standard, to sustain penalties for intent to evade or fraud. This provision does
not inpact the progranms adm nistered by the departnent.

Under the Revenue and Taxati on Code (R&TC),

this bill would do the follow ng:

Al l ow a taxpayer, with respect to taxes or fees admnistered by the BCE, to
pay a specified portion of anpunts in dispute and bring suit for refund.

Thi s provision does not inpact the prograns adm ni stered by the departnent.

Provi de that the BCE woul d have the burden of proof,
convi nci ng evi dence standard,
Thi s provision does not

appl ying the cl ear and
to sustain intent to evade or fraud penalties.
i npact the prograns adm ni stered by the departnent.
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Provi de that the Franchise Tax Board (FTB) woul d have the burden of proof,
appl ying the cl ear and convinci ng evidence standard, to sustain intent to
evade or fraud penalties.

Require FTB to provide taxpayers, upon their request, with item zed receipts
proportionately allocating, in dollars, the taxpayer’s total tax paynents
anong specified major expenditure categories.

Al l ow a taxpayer to nmake paynent of taxes by making a deposit in the nature
of a cash bond to stop the running of interest and still preserve the
taxpayer’s right to file a claimfor refund.

t he Unenpl oynent | nsurance Code (U C), this bill would do the follow ng:

Provide that interest shall not be charged on penalties and woul d nake rel ated
clarifying changes. (Although this provision would not inpact the prograns
adm ni stered by the department, a discussion was provided in a prior analysis.)

Amend the due process provisions to allow taxpayers to pay an assessnent for
one enpl oyee for one taxable period rather than the entire assessnent to renmain

in

the appeal s process. This provision does not inpact the prograns

adm ni stered by the departnent.

SUWARY OF ANMENDMENT

The April 2, 1998, anmendnents made the foll ow ng changes.

Added a section to the Evidence Code that would provide that the BOE woul d
have the burden of proof, applying the clear and convincing evi dence
standard, to sustain intent to evade or fraud penalties.

Del eted a provision that would have all owed taxpayers, with respect to taxes
and fees adm ni stered by the BOE, to pay an unspecified percentage of
anmounts in dispute and bring suit for refund.

Del eted a provision that woul d have anended the due process provisions of
the UCto allow taxpayers to nmake partial paynents and remain in the
appeal s process.

Made a departnent recomended technical change to replace “board” with
“Franchi se Tax Board” as appropriate.

The April 15, 1998, anendnents nmade the foll ow ng changes.

Added a provision to the R&TC that would all ow taxpayers, with respect to
taxes and fees adm nistered by the BOE, to pay a specified portion of
anmounts in dispute and bring suit for refund.

Added a provision that would anend the due process provisions of the UCto
al l ow taxpayers to pay a portion of an assessnment equal to one enpl oyee for
one taxable period rather than the entire assessnent to remain in the
appeal s process.
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Except for the technical anmendnent, the April 2, 1998, anendnents do not i npact
t he provisions adm nistered by the departnent. The April 15, 1998, amendnents do
not inpact the provisions adnm nistered by the departnent.

The departnent’s analysis of the bill as anended February 6, 1998, still applies
for the Item zed Recei pt, Paynment of Cash Bonds and U C/ Interest on Penalties
provi sions. Except for the technical consideration, the analysis of the bill as
anended March 12, 1998, still applies for the Burden of Proof provision. 1In
addition, the Franchise Tax Board’'s position on this bill is changed from pendi ng
to neutral as discussed bel ow

BOARD POSI TI ON

Neutr al .

At its March 26, 1998, neeting, the Franchise Tax Board voted 2-0 to take a
neutral position on this bill as anmended March 12, 1998, with Robin J. Dezenber,
on behalf of Menber Craig L. Brown, abstaining.



